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DECISION |

FILE: B-204082 DATE: April 6, 1942

MATTER OF: Pperkin-~Elmer Corporation

DIGEST:
Vhere specifications are ambiguous and
the only two offerors propose on dif-
1 ferent bases, agency nhas duty to conduct
further discussious to assure offerors
compete on same basis.,

4 The Perkin-Eliner Corporation (P-E) protests the

| award of a contract to Varian Associates, Inc. (Vavian),
under request for proposals (RFP) N0U014-81~R-JAL7 issued

by tne Office of Javal Research (tavy) for a molecular

Bean Epitoxy (MSE) System for use at the Naval Research

Laboratory (JRL), Washington, D.C.

The protester contends that Varian's proposal
is technically unacceptable ktecause it did not provide
microprocessor controls, which P-E contends were reguired
by cthe specifications., Also, the protester argues that
since it did not know that a contract would be awarded
bused on a proposal without microprocessor controls, the
specifications were, in effect, modified, with P-E not
being given an opportunity to negotiate. We sustain the

protest.

The RFP originally provided, in pertinent part:

“The source assembly rnust be capable

{ of holding at least 8 oven/furnaces and

o have appropriate ligquid nitrogen cooling

0 and shutters for each oven/furnace. The
P snutters must he capable of microprocessor
o : control, as well as having the ability

Lo for manual operation. The oven/furnace

G controls shoulda also have microprocessors

’ and maznual adjustment capabilities., * * #"

! P~E initially offered a system with microprocessors

{ capable of either manual or progyrammed control for
K ' $308,200. an alternate proposal offered the same systen
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with the option of manual operation of four of the eight
ovens without use of the microprocessor at an additional
charge of $7,525, The system proposed by vVarian, the
only other offeror, did not have a microprocessor, and
its ovens and shutters were manually controlled.

Following review of the proposals, the contracting
officer posed several questions to P-E., The contracting
officer inquired about the cost of the MBE System if it
were to have complete manual control for the eight ovens.

In response, P-E explained that for manual control without
tha microprocessor, each oven required a eurotherm control,
which operates in conjunction with an oven temperature
control., Each temperature control can accommodate four

ovens, The protester offered the additional four eurotherm
controls and oven temperature control, priced at a total

of §7,525, for no additional charge in its alternate proposal,
thus offering complete manual control of eight ovens without
the wicroprocessor, as well as manual or programmed control
through the microprocessor,

At the request of the using activity, the contracting
officer amended the above-~cited specification in order
to be assurasd that the system would have eight ovens and
complete manual control with the capacity "of later expanding
to microprocussor control" and requested best and final
offers.

As amended, the specifications read:

"The Source assembly must have 8 ovens/
furnaces and have appropriate nitrogen
cooling and shutters for each oven/
furnace, The shutters must be manually
operated and have the possibility to
expand to microprocessor control. The
oven/furnace controls should also
have micro-processors and manual
adjustment capabilities, * * *! ]
P-E first learned of this amendment in a telephone
conversation with the contract negotiator. P-~E alleges
that it cquestioned the meaning of the amended provision
and that the contract negotiator "agreed with [protester]
that tlie specification, as amended, required separate
(non-microprocessor) manual controls for both the shutters
and the furnaces and a microprocessor to control, at a
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minimunm, the furnaces." dased on the this phone conversa-
tion, P~BE prepared its final proposal.,

The contract neyotiator aisputes the abouve recounting
of the phone convevrsatinn aud states that although tne
protester wmentioned wmicroprocessor capability, it did
not asKk any cuestions concerainy the nicroprocessor O
its capacity, anu the neyotiator dia not interpret the
specirications ur ayree that a microprocessor was
necessary. .

Concerninyg che reguirement of the cited specirication
provision, as amenaed, P~} aryues that the specifications
required a microprocessor ana wRL takes the position that
only the capavility for future addition of a microprocessor
was required.

Upon our reading of the amended specification, we
find the second sentence ("have the possibility to expand
to microprocessor control") supports WRL's view while the
third sentence ("should also have wmicroprocessoxr and
manual adjustinent capabilities”) lends credence to P-E's
interpretation. Taxen togyether, we find the specifications
to be ambigquous as to the rfurnishing of a microprocessor.

However, even assiming the specifications were as
clear as NRL contends, we believe &RL should have taken
steps to insure tne otfferors were conpeting on an eyual
basis.,

Meaningful discussions are to be held with all offerors
in the vongpetitive ranue and in order to bhe neaningful, dis-
cussions in yeneral mwust point out weaknesses, excesses
or deficiencies in proposals so that the sovermnent way
obtain the wost aavantageous contract. Ford aAerospace &
Communications Corporation, B-20uv72, Decenoer 1Y, 1YBU,
BU=-2 CPU 43Y%. where it vecones appareut during the course
of neyotiations that one or more proposers have reasonably
placea emphasis on some aspect Of the procuremnent difrerent
trom that intendea 1wn the solicitation, the provosers
are not competing on the same pvasis unless the difference
is removed. 51 Comp. uyen. L2l (1972).

Here, there were only two offerors. Ekach was inter-
preting the specification, as amended, differently. while,
generally, the cases cited above involved the conduct of
initial neyotiations, we think the same rule applies where
after the subnission of best ana rxinal offers it is apparent
that Goveriment action, such.as the issuance of an amendment,
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has resulted in o misintegpretation of the Govermnent's
requirements, UJUpon review of the best and final offers,
this snould have been clear to NRL, 2specially in view -
of the copversation between thn contracst negotiator and
the protester, even asswing tne dovernment official's
recollection of the conversation is correct, since the
negotiator aoes recall that the ;votester mentioned the
microprocessor. Therefore, a further round orf negotia-
tions should haye been conducted to assure that the
offerors were conpeting on an equal basis,

while WRu contends that it is unlikely P-E would
have reauceu i1ts price enouyh to become the low offeror,
we believe this is speculative and that it is impossiple
to predict what offerors would do based on another round
of neyotiatious, -

However, we note the item has been delivered in
accordance with the delivery schedule contained in the
contract and, thererfore, corrective action at this time
would not be in the pbest interest of tne Government.
However, we are bringing the matter to the attention of
the Secretary of the WNavy to prevent a recurrence in

the rfuture,
00mptrolléz eneral
of tihe United States





